Kelo in the Country...
HB 198 and the taklng of rural property

By Hertha Lund

In .a-Mont_ana Legislative

. session loaded with contro-
versies, the Republican:led
House has now dumped HB
198, the eminent domain
“ﬁx » in the lap of the Ser=
ate. The House debate saw a
vast array. of misstatements;
untruths, and insane logic.
The bill was written to grant
MATL er Tonbridge Power,
a Canadian company, the
_power to use eminent do-

17 ject, a huge line
fojus i oy _?send inte Tdaho,
the. power to take property.

to Great a]ls Montaﬁa to
aPIGW transmisawn of power
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The Legislature had granted
Montana Power Company
the autherity to condemn
property for the building
of transmission lines for
the use of Montanans, but
now NorthWestern Energy
wants to'build a huge line to
serve out-of-state markets.
The status quo would mean
allowing a public utility,
which MATL is NOT, the
authority to condemn prop-
erty for the development of
transmission lines to deliver
electricity to Montanans.

Who sued whom?
Another misstatement of-
ten repeated in the halls of

that the landowner whose
property MATL attempted
to condemn sued MATL to
haltthe project. That isNOT
what happened. If the State
or some entity to which the

the Montana Legislature is -

Legislature has granted the
extreme power of efninent
demainwantstotake private
property for apublic use, the
State or entity files the suit
against the landowner. The
landowner then must defend
his/ her property rights in
court.

Inthe MATL. lawsuit, Larry
Salois, who is guardian for -

his mother due toherillness,
was sued by MATL. In his
‘court filings, Salois argued
that MATL did not have the
-right to condemn property,
that the purpose of transmit-
ting electricity to and from
Canada was notapublic use,
and that the transmission line
was not necessary. Prior to
the court case, Salois had
asked MATL to move the
transmission line away from
several teepee rings on his
property. MATLrefused and
filed suit against Salois.
The Courtruled that MATL
did NOT have the author-
ity to condemn. The Court
found: “Privatereal property
ownership is a fundamental
right,” and stated: “MATL

does NOT possessthe power

of eminent domain, either
express or implied, and it

berWeen the _twm matkets.
MATT

:ard t-e'authorlty 1
Montana law to cendemn
E;:gp erty. But then a Glacier

Ce Judge reviewed the

1sIa.ture had never granted a
corporate entity the right to
condemn, private property
orthe business of construct-
ing and eperating a private
(ffjrproﬁt) “merchant” trans-
mission line.
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has NO authority to take
the privaté property from a
non-consentinglandowner.”

So, MATL ran to the Mon-
tana Governor and Legisla-
ture to bail it eut so it could
condemn Saleis’ and other
private property.

Insane logic...

Now, the insane logic: the
Republican-led Legislature
isTushing to provide, for the
firsttime, the powerful right
to condemn private property
to an entity that exists only
to make money for its share-
holders. In2007, inresponse
to Kelo v. City of New Lon-
don, 125 S.Ct. 2655 (2005),
the Legislature passed a law
toprevent condemnation for
urban development. HB 198
would treat rural landown-
ers differently than urban
landowners because it would
allow condemnation ofrural
property for the purpose of
supposed economic devel-
opment.

Where are the Kelo sup-
porters?

Many Republican leglsla—
tors publicly support proper-
tyrights and decriedthe Kelo

tana Leglslai- e has never
beforeallowed a nen-public
utility to utilize eminent
domain authority forprivate

transmission development, -
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situation. But new, with HB
198, those same legislators
are rushing to throw Salois
and other landowners under
the bus. Rural landowners
should net be saerificed in
the FALSE choice between
“development” or “property

rights.”

The facts.:.
The facts, accerding to
- the MATL Envrromnental
Impact Study (EIS), are
thatthe “expected beneficial
~ effect of this long-term em-
ployment on the line would
be MINOR.” Transmission
lines create FEW jobs after
they are built.

Also, MATL was given a
substantial tax break in the
2007 Special Session, which
would have significant (and
negative) impacts on lo-
cal government revenues,
according to the I-IB 198
fiscal note.

One Republican legislator
wrote that the landowner’s
suit“putthe investors and the
utility lineinareal bind.” But
it was MATL that filed the
suit - NOT the landowner.
And MATL refused a minor
move of its line. MATL's




