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By HERTHA L, LUND

These are already crazy times
at the Legislature in Helena.
It seems that some are willing
to compromise fundamental
rights, such as private prop-
erty rights, in search of the
elusive “jobs, jobs, jobs.” At a
time when the Republicans in
Congress read the Constitution
onthefloor, and plan areturn to
limited government, Montana
may be willing toignore basic
constitutional protections.
How can it be expedient torun
over one person’s fundamental
rights to allow a business aleg
up?

Last week, a House hearing
addressed whether 2 Canadian
merchant power line that is
funded with U.S. stimulus dol-
lars can use the state’s power to
con‘lemn private property. The
sponsor of the bill, House Bill
198, argued that the legislation
wasneeded to create jobs. Rep.
Ken Peterson, R-Billings, ar-
gued that his b111 wasnecessary
for developiment and that with
no development, there would be
no new jobs.

HB198 was drafted in
response to a court’s determi-
nationthat MATL, a private
company, did not have the right
to condemn property. MATL
is part of a Toronto-based
company that is trying to build
a 214 -mile private electrical
transmission line from Leth-
bridge to Great Falls.

Asdrafted, the mainjobs that
HBI198 would create are jobs for
attorneys who seek to defend
landowners’ rights. Both Mon-
tana and the United States Con-
stitutions prohibit the taking
of private property without due
process. HB198 would viclate
these constitutional rights and
hold up any pending projects
duetolitigation.

According to the Environ-
mental Impact Study for the
transmission line that MATL
is attemnpting to build, the “ex-
pected beneficial effect of this
long-term employment cnthe
line would be miner.” The CEO
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of the company once told his
stockholders that the project
would be virtual, meaning few
if any employees in Montana.
Also, MATL was given a sig-
nificant tax breakin the 2007
special session, which would
have significant impact on local
government revenues, accord-
ing tothe bill’s fiscal note.

Based onthe EIS and the
tax breaks afforded to MATL,
HB198 will create relatively few
jobs, Idon't think it is worth
impinging on basic constitu-
tional rights protecting private
property just so MATL can
meet its deadline to spend its
$160 million in stimulus del-
lars.

Montana hasbeen very
reluctant to allow condermna-
tion of private property for
econamic development. In
2007, in response to Kelo v. City
of New London, 125 S.Ct. 2655
(2005), the Legislature passed
alaw toprevent condemnation
for urban development, HB198
would treat rural lendovrners
differently thanurban land-
owners because it would allovs
eminent domain for purpose of
economic development,
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not be sacrificed for the false
choice between “development”
or “property rights.” MATL can
still do what it always should
have done: Treat landowners
fairly and negotiate to reach an
agreement about compensation
and placement of the electri-
calline on their private prop-
erty. If aprivate entity, such

as MATL, has condemnation
authority, it has every incen-
tive to forgo civil, falr negotia-
tions and to instead jump tothe
threat of eminent domain in
order to speed up the process.
MATL should be spending its
resources and time to work
with thelandowners instead of
lobbying the Legislature to give
the company the state’s right to
condemn property.

The appropriate way to fix
the problem, if one exists, is for
the Legislature to pass legisla-
tion that:

™ Only provides condem-
nation authority for an entity
that is regulated by the Public
Service Commission.

I” Requires the entity to
meel withlandowners prior to
siting the line.

Requiresthat any trans-
micsion line project fit into a
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state plan.

i Prohibits an agency
charged with environmental
review from making constitu-
tional determinations regard-
ing property rights or whether
atransmission lineis necessary
toupgrade the state’s transmis-
sionlines; and, requiresjust
compensation for the overall
negative impact on property,
which includes the fact that a
{ransmission linereaches from
the ground into the sky. Cur-
rent compensation provides for
surface damage, and is not eqg-
uitable for transmission lines.

Y Doesn't retroactively
seize the property of the land-
owners in the path of MATL's
project.

Legislation with these com-
ponents would protect private
property. Also, it would help
ensure that any transmission
line that was built wasneces-
sary and didnot end up being a
tool for Enron-like arbitrage in
electricity marketing between
Canada and America.

Hertha L. Lundpractices
law B Bozenion and represents
landowners against whom MATL
sougit to condemn properiy.




