A PROPOSED

Property Owner’s Bill
of Rights for Eminent
Domain Proceedings




Owners’ Counsel of America believes that the right to own property is
the foundation of our free society and, as such, is entitled to the
greatest protections and safeguards under the law. The constitutional
requirements that eminent domain can only be exercised for a lawful
public use and upon the payment of just compensation must be
supported by a process that is fair, transparent and which ensures that
affected property owners are not forced to subsidize public projects by
being left less than whole or be victimized by having to suffer
uncompensated damages or economic losses. Accordingly, Owners’
Counsel of America believes that every property owner confronted with

a taking of property is entitled to certain basic legal rights, while every
condemning authority seeking to wield the power of eminent domain is
subject to certain basic responsibilities.

To these ends, Owners’ Counsel of America sets forth the following
Principles to be essential and fundamental rights and responsibilities in
all eminent domain cases. Owners’ Counsel proposes that these
Principles be used as a benchmark against which eminent domain laws
can be judged and evaluated in assessing legal protections, rights and
entitlements to all property owners facing the taking of their property. !

1 This Property Owners’ Bill of Rights is a “proposed” document that has not been formally adopted by any state.
While some states currently have laws that meet or exceed some of the property owner rights encompassed within
these Principles, many other states have laws that fall decidedly short. Because the eminent domain laws differ from
state to state, to find out where your state stands in terms of these Principles, you are advised to speak with an OCA
lawyer or other attorney experienced in eminent domain matters. Note that these Principles have been developed

and dare being advocated by OCA as an organization dedicated to the protection of private property rights, and not by

any particular member of OCA.




Condemning authorities have a duty of fairness when engaging with property owners in eminent domain

proceedings. As such, they should strive to be fair, open, honest and helpful in all dealings with property

owners, both before and after the filing of an eminent domain case.

Reasonable Notice of Taking and Appraisals.

As soon as a condemning authority determines that it intends to acquire an interest in property, it shall
give written notice to the owner of such intent, a legal description of the property interest to be acquired
sufficient to locate it for survey purposes, a general description of the public use or uses necessitating the
taking, and sufficient details of any project to be built on the property in order that impacts and potential

damages to any remaining property may be adequately assessed. The notice shall also inform the property
owner that the condemning authority will pay the reasonable cost of the property owner’'s appraisal. If, at
the time this notice is given, the condemning authority has any appraisals of the property owner's property,

complete copies of all such appraisals shall be produced to the owner along with the notice.

Good Faith Offer and Negotiations.

The condemning authority shall initiate negotiations by providing the property owner with a written good
faith offer supported by an independent appraisal, a complete copy of which shall be provided to the
property owner along with the offer. Negotiations will be conducted in good faith for a reasonable period

of time.



Final Written Offer, Condemnation Process,

Production of all Appraisals.

If the parties involved in the negotiations fail to reach agreement on the fair market value of the property
being acquired, the condemning authority shall furnish the owner with a written final offer, along with a
description of the condemnation process. The final offer shall also include complete copies of all appraisals
of the owner’s property in the possession of the condemning authority that have not been previously

produced.

Full Disclosure.

The condemning authority shall have the duty of full disclosure regarding all relevant and material
information, facts, documents and evidence relating to its authority to condemn the property, the amount
of just compensation to be paid for the property, and damages to any remaining property. Moreover, the

condemning authority’s duty of full disclosure shall not negate the property owner's right to discover

relevant evidence from the condemning authority.

Judicial Proceeding.

All legal challenges and defenses to the right to take shall be resolved through an evidentiary hearing

before a trial judge.



Immediate Possession and Payment Security.

No order for immediate possession or quick take shall be entered until such time as all legal challenges and
defenses have been resolved. In cases where immediate possession or quick take is sought, the
condemning authority shall be required by the court, following appropriate judicial inquiry, to pay to the
owner an amount that provides adequate and sufficient security for the payment of the final just

compensation.

Public Use.

The judiciary shall make the ultimate determination of whether a public use is being served by a
condemnation action, without deference being given to any administrative or legislative finding thereof.
Public use shall not include the ability to take property for private economic purposes or private

redevelopment projects.

Jury Trial.

Every owner is entitled to a jury trial on the final amount of just compensation to be paid, unless the owner

agrees to having the determination made by the judge, commission or other body.

Fair Market Value.

The definition of “fair market value” shall be broad to include the admission of all reasonable factors which
buyers and sellers in the real market would take into account and consider in arriving at an acceptable

purchase price between willing parties.



The definition of “damages” to any remaining property shall be broad to include a presumption that the

condemning authority will use the property being taken to the fullest and most injurious extent possible; to
embrace all reasonable and foreseeable impacts from the project that buyers and sellers in the real market
would take into account and consider; and to allow recovery of damages from all portions of the project,

even in situations where the project extends off the property being taken by the condemning authority.

Business Damages.

In situations where an owner’s business is damaged or taken by eminent domain, the owner is entitled to

recover business damages and business losses.

In situations where an owner’s access has been taken or restricted, the owner is entitled to recover
compensation for such taking or restriction if damages can be proven, and such compensation shall not be

denied based on any police power assertion made by the governmental or condemning authority.

Benefits from the project being constructed (whether characterized as general or special) shall not be used
to offset or reduce the amount of just compensation to be paid for the property being taken from the

owner.



Reimbursement for Reasonable Attorney Fees in Cases of

Abandonment, Dismissal and Award Over Offer.

An owner is entitled to reimbursement by the condemning authority for all reasonable attorney fees when
(1) a condemning authority abandons a condemnation action after filing (2) when a condemnation action
is dismissed for lack of authority to proceed and (3) when an award is obtained in excess of the final

written offer of the condemning authority.

Reimbursement for Reasonable Costs, Appraisal Fees, and
Expert Witness Fees.

An owner is entitled to reimbursement by the condemning authority for all reasonable court and litigation
costs, discovery costs, appraisal fees, and expert witness fees when (1) a condemning authority abandons
a condemnation action after filing, (2) when a condemnation action is dismissed for lack of authority to
proceed and (3) when an award is obtained in excess of the final written offer of the condemning

authority.

Payment of Interest.

Upon the filing of a condemnation action and until final just compensation is paid, a property owner is
entitled to fair and reasonable pre-judgment and/or post-judgment interest from the condemning

authority.
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Owners' Counsel of America is a non-profit business association made up of the leading eminent domain
and property right lawyers in the country. Owners' Counsel of America is dedicated to assisting property
owners nationwide in eminent domain, inverse condemnation and regulatory taking matters.

For more information about OCA visit our website at ownerscounsel.com or call 720-460-4207
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